NIH MANUAL 2300-735-1 APPENDIX 1                                                               ILLUSTRATION 1
DATE: 06/19/98
ISSUING OFFICE: OHRM, 496-4851

AVOIDING CONFLICTS OF INTEREST
Sample Forms and Statements: Criminal Conflict of Interest Statute
Sample 208(b)(1) Waiver
Regular Government Employees


MEMORANDUM

TO:           [Name of Employee's Appointing Authority]
                 [Title]

FROM:     [Name of the Employee or Deputy Ethics Counselor]
                 [Title]

SUBJECT: Conflict of Interest Waiver for [Employee's Name]

The purpose of this memorandum is to request that you grant a waiver from the conflict of interest prohibitions of 18 U.S.C. 208(a), for [name of individual]. Waivers under section 208(b)(1) may be granted by the appointing official when it is determined that "the [financial] interest is not so substantial as to be deemed likely to affect the integrity of the services which the Government may expect" from the employee and where the individual has made a disclosure of the financial interests at issue. You are the appointing official for purposes of section 208. Therefore, you have the authority to grant [name of individual] a waiver under section 208(b)(1).

[Name of individual] serves as [Individual's title]. Section 208 prohibits Federal executive branch employees from participating personally and substantially in particular matters that have a direct and predictable effect on a financial interest of the employee, [his/her] spouse, minor child, or general partner, or any organization of which the individual is an employee, general partner, officer, director, or trustee.

[Name of individual] has disclosed [his/her] potentially conflicting personal and imputed financial interests as follows:

[Describe the types of financial interests of the individual and the identity of the person whose financial interest is involved, if other than the employee, that may present a conflict of interest. This includes, but is not limited to, interests in real or personal property, stocks, stock options, bonds, job offer, and partnership interests. In addition, describe any entities for which the individual is an officer, director, trustee, general partner, or employee. Include consultancies. Describe the dollar value of these financial interests and compare that to the value of the employee's total assets (if known or the circumstances warrant, for example, if a particular matter or a specific party is involved.]
Example for employment negotiations: Dr. Doe is working on a project with Company A as part of his official duties. Dr. Doe has indicated that he is interested in initiating discussions with Company A regarding possible employment opportunities with Company A. Dr. Doe cannot, under Section 208, begin such discussions unless he first obtains a waiver. Without a waiver, Dr. Doe would be subject to criminal liability under the statute.

Example for other financial interests: Dr. Doe is an extramural employee approving grants to Universities including the Massachusetts Institute of Technology [MIT]. Dr. Doe's wife formerly worked for MIT and still has a pension plan with MIT. [In this situation, one could reasonably say that Dr. Doe's service to the government will not be impaired by the fact that his spouse has a pension plan with MIT.]

As [Individual's title], [Name of individual] might participate in matters that could affect the financial interests of an entity in which [he/she] has a personal or imputed interest. Such participation could be prohibited under section 208, but a waiver granted by you, under 18 U.S.C. § 208(b)(1) would allow [him/her] to participate in a limited manner. This waiver would only permit [name of individual] to participate in matters that would affect all similarly situated entities to the same extent, and [he/she] would still be disqualified from participating in any particular matter that would have a unique and distinct effect on any entity in which [he/she] has a personal or imputed interest, in addition to having a direct and predictable effect on any such interests.

For the following reasons, I believe that it would be appropriate for you to grant a waiver to [name of individual] that would allow [him/her] to participate in all matters that affect the above [financial interests, companies/organizations, etc.] to the same extent as they would affect all similarly situated entities.

[Describe the reasons for granting the waiver, focusing on the test, i.e., that the interest is not so substantial as to be deemed likely to affect the integrity of the services that the Government may expect from the individual. Describe the amount of the interest and why it is not substantial.]
In addition, the nature of the duties that [name of individual] performs are such that the integrity of [his/her] services are such that the integrity of [his/her] services are not likely to be compromised. The duties involve [describe, e.g., the distribution of formula-based grants]. [Further describe the sensitivity of the matter, the extent to which the employee exercises discretion, the need for the employee's services in the matter, and any adjustments in the duties that would reduce the likelihood that the integrity of the employee's duties would be questioned]. Since [name of individual] is recused from participating in any particular matters that uniquely and distinctly, as well as directly and predictably, affect any of the financial interests described above, the only matters in which [he/she] will participate that will affect [his/her] financial interests will be those matters that affect the interests of all entities similarly situated to the same extent. While this participation is technically covered by the current interpretation of section 208, it poses far less risk of bias or conflict of interest than participation in matters that relate specifically to a particular entity.

Accordingly, I recommend that you grant [name of individual] a waiver that would allow [him/her] to participate as [individual's title] in all matters that may affect entities in which [he/she] has a personal or imputed interest only to the same extent as they affect all similarly situated entities. I believe that such a waiver is appropriate because in this case, the interest is not so substantial as to be deemed likely to affect the integrity of the services which the Government may expect from [name of individual].

DECISION

___Waiver granted based on my determination, made in accordance with 18 U.S.C. Section 208 (b)(1) that the interest is not so substantial as to be deemed likely to affect the integrity of the services which the Government may expect from such employee.

___Waiver denied. The employee is disqualified from participating in any matter affecting the listed financial interests, regardless of whether such matter would affect similarly situated entities to the same extent.

____________________________             _____________
[Name of Appointing Authority/DEC]            Date


Confirmed and Acknowledged:

____________________________           _____________
[Name of Individual]                                    Date
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