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1. Explanation of Material Transmitted: This chapter contains guidelines on
avoiding conflicts of interest and procedures for the completion of financial
disclosure reports.

2. Filing Instructions:

Remove: NIH Manua 2300-735-1 dated 06/27/94.
Insert: NIH Manual 2300-735-1, dated 06/19/98.

PLEASE NOTE: For information on the:
Content of this chapter, contact the issuing office listed above.

NIH Manual System, contact the Division of Management Services, OMA on
496-2832, or enter this URL: http://www3.0d.nih.gov/oma/manual chapters.

A. Purpose:

This chapter provides guidelines for avoiding conflicts of interest.

This chapter also states the procedures which govern completion of financial
disclosure reports. See the following Appendices for specific information:

Appendix 2 - Executive Branch Personnel - Public Financial Disclosure
Reporting System (SF 278)

Appendix 3 - Executive Branch Personnel - Confidential Financial Disclosure
Reporting System ( OGE 450)

Appendix 4 - Confidential Financial Disclosure Reporting System for NIH
Specia Government Employee (SGE) Advisory Committee Members (OGE
450)

This NIH Manual chapter interprets, supplements, and is intended to be used in
conjunction with Government-wide statutes and regulations as well as any guidelines
published by the Office of the General Counsel, Ethics Division (OGC/ED),



Department of Health and Human Services (HHS).
B. Policy:

Employees and other individuals covered by this chapter are responsible for becoming
familiar with and observing all requirements set forth in this chapter, and exercising
judgment to avoid conflicts of interest. Failure to observe any of these requirements
may be cause for disciplinary action. Some of the provisions are required by law and
carry criminal penalties which are in addition to any potential disciplinary action.
When in doubt about any provision, employees should consult their supervisor, Deputy
Ethics Counselor (DEC), Ethics Coordinator, or other designated contacts.

C. Coverage:

All NIH employees, including commissioned officers and Special Government
Employees (including members of advisory committees), are subject to conflict of
interest guidelines. Coverage for purposes of financial disclosure requirementsis
defined under each of the three reporting systems (see Appendices 2, 3, and 4).

Other individuals who are engaged in work in a capacity other than an employee are
not explicitly subject to the criminal statutes and financial disclosure requirements.
However, these individuals would be obliged to avoid situations giving rise to actual or
apparent conflicts of interest.

D. References:

1. Ethicsin Government Act of 1978 (Public Law 95-521) and Ethics Reform Act
of 1989 (Public Law 101-194)

2. Part | of Executive Order 12674 and 5 C.F.R. Part 2635 Regulations, Office of
Government Ethics Standards of Ethical Conduct for Employees of the
Executive Branch

3. 5C.F.R. Part 2634, Executive Branch Financial Disclosure, Qualified Trusts,
and Certificates of Divestiture

4. 18 U.S.C. Sections 201-209, 216, Bribery, Graft, and Conflicts of Interest
Criminal Statutes

5. 41 U.S.C. 423, Office of Federal Procurement Policy Act, as amended by
Section 814 of the FY 90/91 National Defense Authorization Act, Public Law
101-189, and Section 815 of the 1991 National Defense Authorization Act,
Public Law 101-510 [Reference commonly referred to as the Procurement
Integrity Act], and section 4304 of the FY 1996 National Defense
Authorization Act, Public Law 104-106 [Office of Federal Procurement Policy
Act].

E. Responsibilities:



1. Director, NIH:

a

b.

| ssues policies and procedures supplementing the Government-wide
regulations on conflicts of interest and financial disclosure, and

Makes exceptions to supplementary NIH policies and procedures when
appropriate and justified by special circumstances, and where permitted
by law.

2. Deputy Ethics Counselors (DEC):

a

Provide advice to managers and employees regarding the application of
the conflict of interest guidelines and completion of financial disclosure
report forms;

Consult with the NIH OGC/ED, the NIH Lega Counsel, and/or the
Office of Human Resource Management (OHRM), on difficult and/or
unique situations and issues;

Coordinate and manage Institute and Center (I1C) financial disclosure
reporting systems,

Review, approve, and retain completed financial disclosure reports
unless further delegated to other managers within the IC (note: NIH
Records Management regulations provide for the retention of financial
disclosure reports from SGE advisory committee members by the IC
Committee Management Office);

Ensure that new entrant reports, termination reports (if required), and
annual reports meet specified deadlines,

Maintain each financial disclosure report for six years. (See NIH
Manual 1743, Keeping and Destroying Records, item 2300-730-7), and

Provide avenue for ongoing ethics training in compliance with statutes
and/or regulations.

3. NIH Office of the Office of the General Counsdl, Ethics Division
(OGC/ED):

a. Functions as the NIH liaison to the Office of Government Ethics

(OGE);

Provides general advice on conflict of interest and financia disclosure
ISSues;

Disseminates HHS policies and procedures affecting the public and
confidential financial disclosure systems, disseminates HHS OGC/ED
and OGE interpretations of requirements, provides guidance and
general oversight to NIH DECs, and provides annual notification to



NIH in advance of the annual filing process;
d. Reviews SF 278s and OGE 450s filed by NIH DECs;
e. Actsaslega advisor for political appointees; and
f. Provides advice on appropriate ethics training materials.
4. NIH Legal Advisor's Office:

a. Provides both formal and informal advice regarding the interpretation
and application of NIH policies on conflict of interest and financial
disclosure issues, other than those related solely to ethics issues; and

b. Providesfor alegal review of all Public Financial Disclosure Report
forms (SF 278s), except those filed by DECs and Presidential
appointees.

5. NIH Committee M anagement Office:

a. Functions as the liaison between the Office of the Secretary, the Office
of the General Counsel/Ethics Division at NIH, the Department
Committee Management Office, and the NIH ICs concerning committee
management involvement in conflict of interest matters relating to NIH
SGE Advisory Committee Members,

b. Furnishes guidance, assistance, and leadership to NIH officials
concerning procedures for obtaining, processing, and handling conflict
of interest information for NIH SGE Advisory Committee Members,

c. Establishes necessary controls and procedures to ensure compliance
with conflict of interest rules relating to NIH SGE Advisory Committee
Members; and

d. Provides appropriate ethics training materials as required by statute
and/or regulation to the ICs for distribution to SGEs.

6. 1C Committee Management Offices:

a. Distribute and receive financial disclosure documents for NIH SGE
Advisory Committee Members on an initial as well as continuing basis
during members terms of office;

b. Performinitia review of financial disclosure documents, aerting the IC
DECs of any potential conflict and advises on the proper procedures to
handle any potential conflict situations;

c. Prepare and clear general and specific waivers for SGE Advisory
Committee Members as necessary and maintains tracking system for all
such documentation; and



d.

Provide for the proper storage of al forms and correspondence relating
to the information and ensure confidentiality and security of these
records as required by NIH and HHS regulations and policies.

7. Office of Human Resour ce M anagement (OHRM):

a

Provides advice and assistance to DECs and other IC officials on
conflict of interest issues;

Provides information and guidance on annual filing procedures,

Ensures that all new employees receive information on the standards of
conduct upon entrance on duty; and

Provides advice and assistance in preparation of annual and other ethics
training materials.

8. IC Ethics Coordinators:

a

Serve as the primary contact for the exchange of information regarding
conflicts of interest and financial disclosure;

Provide the annual reports of filersto OHRM;

Provide administrative and/or program support for IC Ethics Programs
as defined by their Directors and/or Deputy Ethics Counselors; and

Implement and/or coordinate the annual and other ethicstraining
reguirements within their ICs.

9. Supervisors.

a

Acquire aworking knowledge of pertinent statutes, regulations,
policies, and procedures
regarding conflict of interest and financial disclosure;

Help employees to understand requirements,

Ensure that job applicants are fully aware of conflict of interest and
financial disclosure requirements and work with the DEC or Ethics
Coordinator to resolve any conflicts before employment, as needed,;

Assure that program related considerations are disclosed on the
appropriate financial disclosure reporting form, if the supervisor is
involved in the review process; and

Notify the DEC, Ethics Coordinator, and other appropriate authorities
regarding perceived or suspected violations of ethics laws and/or
regulations.



10. Employees:

a

g.

Become familiar with and observe all requirements set forth in this
chapter and exercise judgment to avoid conflicts of interest;

Acquire aworking knowledge of the financial disclosure requirements,
if applicable;

Compl ete appropriate financial disclosure reports as required;

Provide complete information on appropriate financial disclosure report
forms and on any necessary attachments;

Ensure that program related considerations are disclosed on the
appropriate financial disclosure reporting form;

Obtain ethics advice and assistance from supervisors, personnel office,
and/or IC DECs or Ethics Coordinator when needed; and

Complete new employee or annual ethics training, if required.

F. Exceptionsto NIH Palicy:

1. Any requests for exceptions must be fully documented in writing, signed by the
|C DEC, reviewed and recommended by OHRM and OGC/ED, and approved
by the Director NIH.

2. 1Csmay issue | C-specific instructions to implement this chapter without prior
approval. However, any |C supplementation of policy contained in this chapter
must be approved in advance by the Director, NIH.

G. Guiddinesto Avoid Conflicts of Interest:

1. Definitions

a

b.

Actual Conflict of Interest: An actual conflict of interest arises when
an employee has or would have official responsibilities with an outside
organization with which that employee has a financial interest (his/her
own or an interest which isimputed to the employee) or affiliation.
Such a situation puts the employee in the position of having an official
responsibility or action which could directly influence his or her own
financial interests, or those interests which are imputed to him or her
(financial interests of spouse, minor children, outside employers, and
other entities). This situation isin violation of both statutes (18 U.S.C.
208) and regulation (5 C.F.R. 2635). See "Financial Interest" below.

Apparent Conflict of Interest: An appearance of a conflict of interest
arises where an employee isinvolved in a particular matter involving
specific outside parties (including individuals, corporate entities, etc.)
and the circumstances are such that a reasonable person with knowledge



of the relevant facts would question the employee's impartiality in the
matter.

. Authorization: An authorization is a written mechanism used to

resolve an apparent conflict of interest, for example, under 82635.502
(the Sandards of Ethical Conduct for Employees of the Executive
Branch). An authorization permits the employee to continue a particular
official duty concerning an outside organization despite the appearance
of aconflict of interest with that outside organization.

. " Dependent” vs."Minor" Child: The terms"minor child" and
"dependent child" are used as follows. "Minor" is the term used by the
conflict of interest statute and regulation. Thus, in this manual chapter,
"minor" is used in those discussion. Who is aminor is determined by
state law.

The OGE-450 refers to"dependent” child and defines that term on the
instructions to the form. Thus, in this manual chapter, "dependent” will
used in OGE-450 discussions.

Direct and Predictable Effect: The term "direct and predictable effect”
refers to the impact an employee's official duties may have on an
outside financia interest. A particular matter will have a direct effect on
afinancial interest if thereis aclose causal link between any decision or
action to be taken in the matter and any expected effect of the matter on
the financial interest. An effect may be direct even though it does not
occur immediately. A particular matter will not have a direct effect on a
financial interest, however, if the chain of causation is attenuated or is
contingent upon the occurrence of events that are speculative or that are
independent of, and unrelated to, the matter. A particular matter will
have a predictable effect if there isareal, as opposed to a speculative,
possibility that the matter will affect the financial interest. It is not
necessary, however, that the magnitude of the gain or loss be known
and the dollar amount of the gain or loss isimmaterial.

Disqualification: Disgualification (also called recusal) is used to
resolve an apparent or actual conflict of interest. A disqualified
employee signs awritten statement reflecting the scope of the
disgualification and the precise nature of the conflicting interest or
activity. The disqualification should also identify the individual who
will deal with the matters from which the employee is disqualified. In
all cases, the individual who will deal with these matters must be at a
higher organizational level than the employee (i.e., the employee's
supervisor). The disqualification must be approved by the IC DEC or
his’her designee.

. Financial Interest: A financial interest, broadly defined, includes any
monetary interest of the employee, the spouse, or minor children.



Financial interest may also include the interests of an employee’s
genera partner. A financial interest includes the interests of an outside
organization in which the employee serves as an officer, director,
trustee, general partner, or employee, and the interests of an
organization with which the employee is seeking employment. The
interests described above are imputed to the employee. Such interests
include, without limitation on the value, stock interests, bank accounts,
mutual funds, sector funds, consulting relationships, and leaves of
absence agreements. The monetary interest may be present or future
(pension plans, future royalties, and patent rights).

Negotiation: The term negotiation means discussion or communication
with another person, or such person's agent or intermediary, mutually
conducted with aview toward reaching an agreement. The term is not
limited to discussions of specific terms and conditions.

Particular Matter: The criminal conflict of interest and post
employment statutes come into play when an employee participatesin a
particular matter. A particular matter refersto the official action taken
by the employee and includes matters that involve a deliberation,
decision, or action that is focused upon the interests of specific persons,
or adiscrete and identifiable class of persons. A particular matter does
not necessarily involve formal parties and may include governmental
action, such as legislation or policy-making, that is narrowly focused on
the interests of a discrete and identifiable class of persons.

Personal and Substantial Participation: Certain criminal statutes
impose restrictions on employees because of the kind of participation he
or she may have with respect to official duty activity. Typicaly thisis
referred to as personal and substantial participation. To participate
personally means to participate directly. It includes the direct and active
supervision of the participation of a subordinate in the matter. To
participate substantially means that the employee's involvement is of
significance to the matter. Participation may be substantial even though
it is not determinative of the outcome of a particular matter.

Prohibited Source: Employees are subject to restrictions on engaging
in outside activities, accepting gifts, and/or holding financial interestsin
entities that are considered prohibited sources. Prohibited source means
any person (or organization) who:

Is seeking official action by the employee's agency;

Does business or seeks to do business with the employee's
agency,

Conducts activities regulated by the employee's agency;



Has interests that may be substantially affected by performance
or nonperformance of the employee's official duties; or

Is an organization amagjority of whose members are described in
paragraphs k(1)-(4) above.

For purposes of this section, "agency" is defined as follows:

For outside activities, agency is defined as NIH, with
consideration of the employee’s official duties (e.g., intramural
employee can have an outside activity with an organization even
if someone else in that employee’s lab or branch has an official
relationship with that outside organization, or an extramural
employee may have an outside activity with an organization that
is not in the employee' s grant portfolio);

For financial interests, agency is defined as the employee’'s
office or branch, with consideration of the employee’s official
duties.

For acceptance of gifts, agency is defined as NIH.

I. Waiver: A waiver isawritten mechanism used to resolve an actual
conflict of interest. Certain criminal statutes governing the conduct of
Federal employees alow the use of awaiver to avoid the terms of the
statute. For example, an employee working on a Cooperative Research
and Development Agreement (CRADA) must obtain awaiver under 18
U.S.C. Section 208 before the employee may negotiate for employment
with the outside collaborator.

2. Criminal Statutes: Failure to abide by the requirements of the following
criminal statutes may subject employees to criminal penalties.

a 18 U.S.C. Section 201 - Bribery

An employee may not receive anything of value for or because of hisor
her official position or for services performed as official duties unless
the item is excluded from the definition of a gift as stated in the "Office
of Government Ethics Standards of Ethical Conduct for Employees of
the Executive Branch™ or falls within one of the exceptions set forth in
the standards.

b. 18 U.S.C. Sections 203 and 205 - Compensation for Representation
and Representation Against the United States

An employee may not be compensated for representation before any
Federal court or agency.

An employee may not represent a party in aclaim against the United



States in which the United Statesis a party or has a direct or substantial
interest.

Exception - An employee may represent parents, spouse, child, or other
person (or estate) for whom the employee is serving as a guardian,
executor, administrator, trustee, or other personal fiduciary unless the
representation involves matters in which the employee has participated
personally and substantially as a Government employee and/or such
matters are part of the employee's official responsibilities.

18 U.S.C. Section 208 - Persona and Substantial Participation in a
Particular Matter Involving aFinancial Interest

An employee who is working on a Cooperative Research and
Development Agreement (CRADA), formal or informal collaborations,
or other matter in hisor her official dutiesinvolving an outside
company may not:

Have afinancial interest in that outside company (financial
interest includes stock or stock option, bonds, or other securities
in excess of $5000 total per company which is owned by the
employee, his’her spouse and/or dependent children);

Engage in an outside activity (including service on the Board of
Directors or science advisory board) with that company; or,

Negotiate for employment with that company.

... unless the employee obtains awaiver under Section 208 from his/her
appointing authority (see below).

Formal collaborations include any working relationships with the
outside entity in the context of a CRADA.. Informal collaborations
include any working relationships with the outside entity not in the
context of a CRADA.

Conversely, an employee may not negotiate a CRADA or discuss
arrangements for other formal or informal official collaborations with
an outside entity with which he or she has an approved outside activity
or in which he or she has some financia interest (e.g., stock ownership).
In this situation, the outside activity must be discontinued and/or the
issue of stock ownership resolved before any official discussions of
potential collaboration may ensue.

To obtain awaiver, an employee must disclose the situation to the
appropriate approving official and receive in advance a written
determination (a waiver) made by that official that the financial interest
(e.g., negotiating for employment) is not so substantial as to be deemed



likely to affect the integrity of the services which the Government may
expect from the employee.

Approving officials are as follows:

For employees who are |C Directors and/or in a Senior
Executive Service (SES), Senior Scientific Service (SSS),

Senior Level (SL), Scientific and Technical (ST), or Senior
Biomedical Research Service (SBRS) position in the NIH Office
of the Director, the OGC/ED must be consulted and the waiver
is approved by the Deputy Director, NIH.

For employees who are in a Senior Executive Service (SES),
Senior Scientific Service (SSS), Senior Level (SL), Scientific
and Technical (ST), or Senior Biomedical Research Service
(SBRS) position within an IC, the OGC/ED must be consulted
and the waiver is approved by the IC Director.

For employees in the Commissioned Corps or General Schedule,
the waiver must be approved by the IC Director, or for staff in
the NIH Office of the Director (OD), by the Deputy Director,
NIH.

A sample waiver isincluded in Appendix 1, Illustration 1.
. 18 U.S.C. Section 208 - Employment Negotiations

An employee who is seeking employment outside the Federal
Government, or is interested in negotiating for non-Government
employment, is affected by restrictions contained in 18 U.S.C. Section
208 (and by restrictions contained in the Standards of Ethical Conduct
for Employees of the Executive Branch, 5 U.S.C. Part 2635, written by
the Office of Government Ethics).

As agenera rule, an employee need not file an HHS 520 (Request for
Approva of Outside Activity) for ajob interview outside of the
Government. However, the activity must be performed on the
employee's personal time (i.e., on anon-work day, outside of official
duty hours, or on annual leave). Accordingly, payment-in-kind (HHS
Form 348) cannot be used to fund travel expenses.

An employee may accept travel expenses and other reasonable expenses
incident to non-Government employment discussions even from an
entity that constitutes a prohibited source, provided the employee has no
official duties which affect that source (see Section 2635.204(e) of the
OGE Sandards of Ethical Conduct). An employee may give alecture
as part of employment negotiations with an outside entity but may not
accept compensation for the lecture, since compensation for the lecture
convertsit to an outside activity. However, should an employee wish to



accept compensation for the lecture, an HHS-520 must be submitted
and the activity is subject to al the guidelines regarding Outside
Activities. This type of activity must also be performed on the
employee's personal time.

An employee who is seeking non-Government employment, or who is
negotiating for non-Government employment, must disqualify
him/herself from any matters involving the outside entity unless he or
she obtains awaiver under Section 208 from the employee's appointing
authority.

The requirement of disqualification is accomplished by not participating
in a particular matter and begins with initial discussion (e.g., response to
aresume) and terminates when the discussion concerning possible
employment terminates, plus a "cooling off" period (which is undefined
by the law). Therefore, when discussion end, the employee needs a
waiver of the cooling off period to return to official duties which may
affect the organization. A deferred decision is not termination of
seeking employment, e.g., "Let’stalk about it next year."

The employee must submit a disqualification statement (recusal
memorandum) to the person responsible for the employee's assignment
who must agree that disgualification is possible. As shown in Appendix
1, lllustration 4, the disqualification should (1) identify the particular
institution, and 2) name the officia above the employee's position to
handle any matter dealing with that institution or state that the
assignment has been reassigned to another employee. It is
recommended that the employee consult with his’/her IC DEC, Ethics
Coordinator, or other designee before initiating disqualification
statements or waivers.

An employee may not participate in a particular matter that has a direct
and predictable effect on the financial interests of a prospective
employer unless awritten waiver is granted by the official responsible
for the employee's appointment to his’her position.

Example: Jane Doe is working on an official
project with Upjohn. Jane Doe wishes to
negotiate for employment with Upjohn. Jane
Doe's Institute Director may give her awritten
waiver, provided all the criteria are met, allowing
her to negotiate with Upjohn while at the same
time continuing to work on the official project
with Upjohn.

A waiver should be granted only after a determination is made that a
substantial conflict would not arise if the employee was permitted to
engage in employment negotiations while continuing to be involved in



the official matter. In a situation of substantial conflict, the agency may
allow the employee to take annual leave or leave without pay while
seeking employment, or may take other appropriate administrative
action.

Sample waivers (for Regular Government Employees and Special
Government Employees) are included in Appendix 1, Illustrations 1 and
2. Sample recusal statements are included in Appendix 1, Hlustrations 3,
4, and 5.

e. 18 U.S.C. Section 209 - Prohibition on Supplementation of Salary

An employee may not accept a contribution or supplementation of his
or her Government salary as compensation for services performed as
official duties.

Exception - An employee may continue to participate in a bona fide
pension, retirement, group life, health or accident insurance, profit-
sharing, stock bonus, or other employee welfare or benefit plan
maintained by aformer employer. Depending on the type of financial
interest and the employee’s official responsibilities, arecusal, waiver, or
authorization may be necessary.

In addition, this section does not prohibit acceptance of contributions,
awards, or other payments under terms of the Government Employees
Training Act or relocation expenses associated with participation in an
executive exchange or fellowship program (established by statute or
Executive Order) in an executive agency.

This section does not apply to a Special Government Employee or any
employee serving without compensation.

3. Regulatory Restrictions
a. 5C.F.R Part 2635 Section 502 - Appearance of Conflict of I nterest

An appearance of a conflict of interest arises where an employee is
involved in a particular matter involving specific outside parties
(including individuals, corporate entities, etc.) and the circumstances
are such that a reasonable person with knowledge of the relevant facts
would question the employee's impartiality in the matter. Specific
outside parties include:

The employee's spouse, minor children, other member of the
employee's household, or arelative with whom the employee
has a close personal relationship;

A person with whom the employee has or seeks a business,
contractual, or other financial relationship that involves other



than aroutine consumer transaction;

A person for whom the employee's spouse, parent or minor child
is, to the employee's knowledge, serving or seeking to serve as
an officer, director, trustee, general partner, agent, attorney,
consultant, contractor or employeg;

Any organization/person for whom the employee has, within the
last year, served as an officer, director, trustee, general partner,
agent, attorney, consultant, contractor, or employee; or

An organization in which the employee is an active participant,
such as chairperson or committee member (more than just a
member of the organization).

It is the responsibility of the appropriate |IC DEC to determine whether
the employee should be authorized to participate in the matter. The IC
DEC may determine that the employee's impartiality islikely to be
guestioned and the employee should not participate in the matter. The
|C DEC may, alternatively, determine that any question of impartiality
is outweighed by the interests of the Government and authorize the
employee to participate in the matter, thus waiving any appearance of a
conflict of interest.

In granting an authorization, the IC DEC must find that, in light of all
relevant circumstances, the interest of the Government in the
employee's participation outweighs the concern that a reasonable person
may question the integrity of the agency's programs and operations.
Factors to consider are as follows:

The nature of the relationship involved;

The effect that resolution of the matter would have upon the
financial interests of the person involved in the relationship;

The nature and importance of the employee's role in the matter,
including the extent to which the employee is called upon to
exercise discretion in the matter;

The sensitivity of the matter;

The difficulty of reassigning the matter to another employee;
and

Adjustments that can be made in the employee's duties that
would reduce or eliminate the likelihood that a reasonable
person would question the employee's impartiality.

A sample authorization isincluded in Appendix 1, lllustration 6.



b. 5C.F.R Part 2635 Section 802 - Conflicting Outside Activities

An employee may not engage in outside employment or any other
outside activity which conflicts with his or her official duties.

An activity conflicts with an employee's official dutiesif:

The employment or activity is prohibited by the criminal statutes
(e.g., bribery, representation before a Federal court or agency,
use of officia position for private gain, and/or salary
supplementation);

The employment or activity requires the employee's
disgualification from matters so central or critical to the
performance of official duties that the employee's ability to
perform the duties of his or her position would be materially
impaired;

The employment or activity involves an outside prohibited
source and the employee has officia duties which affect that
source;

The employment or activity creates an appearance of a conflict
of interest; or

The employment or activity is prohibited by the Department’s
Supplemental Standards of Ethical Conduct for Employees (5
C.F.R. 8 5501) or the NIH Manual Chapter 2300-735-4,
"Outside Work and Related Activities with Outside
Organizations."

c. ldentifying Conflicts of Interest - To determine whether or not an
apparent or actual conflict exists, the reviewing official must:

a. Know the employee's job description and the function of the
employee's office and/or program;

b. Know what companies/entities have an interest in the work of
the employee and/or the employee's office/program;

c. Review information available from financial disclosure forms
and/or other documents, such as disqualification or outside
activity requests; and

d. Determineif any identified financia interest iswith a
company/entity that has an interest in the work of the employee
and/or the employee's office/ program.

d. Resolving Conflictsof Interest - If areviewing official determines that



an apparent or actual conflict of interest exists, the conflict may be
resolved through one of the actions listed below. Because specific
procedures for resolving conflicts of interests (i.e., recusals, waivers,
authorizations, reassignments, divestitures, etc) vary among the ICs,
employees may wish to consult with their DEC or Ethics Coordinator
before initiating any document. When the DEC or Ethics Coordinator is
not specifically involved in preparation of the document, a copy should
be forwarded to the DEC for review. In all cases, it is appropriate to
contact the DEC or Ethics Coordinator early in the process.

a. Disqualification - An employee may be disgqualified from
participating in a particular matter or category of matters.
Disqualification is appropriate when the conflicting interest
bears adirect or indirect relationship to particular, identifiable
duties performed by the employee.

A disqualification is aso referred to asarecusal. A disqualified
employee signs awritten statement reflecting the scope of the
disgualification and the precise nature of the conflicting interest
or activity. The disqualification statement should also identify
the individua who will deal with the matter from which the
employee isdisqualified. In all cases, the individual who will
deal with these matters must be at a higher organizational level
than the employee (i.e., the employee's supervisor). For IC
Directors, the higher level may be the NIH Deputy Director, the
NIH Deputy Director for Extramural Research, or the NIH
Deputy Director for Intramural Research.

Sample disgualification statements are included in Appendix 1,
[lustrations 3, 4, and 5.

b. Authorization - An employee may obtain an authorization
when the appearance of a conflict is outweighed by the interests
of the Government. A sample authorization isincluded in
Appendix 1, lllustration 6.

c. Waiver, Statutory - An employee may obtain awaiver when
thereis an actual conflict of interest. Certain criminal statutes
governing the conduct of Federal employees permit the use of a
waiver under certain circumstances to enable the employee to
continue performing official duties despite actua conflicting
interests. For example, an employee working on a CRADA must
obtain awaiver under 18 U.S.C. Section 208 before the
employee may negotiate for employment with the outside
collaborator. Sample waivers are included in Appendix 1,
[llustrations 1 and 2.

d. Waiver, Regulatory - There are some financial interests that are



so small or insignificant that OGE has "exempted" them from
the criminal conflict of interest law. The most common
exemptions include:

Diversified Mutual Funds: Y ou may participate in
matters which affect the holdings of these funds.

Up to $5000 of publicly traded stock: Y ou may
participate in a matter which affects a company in which
you hold up to $5000 of stock. Y our holdings and the
holdings of your spouse and minor child are aggregated
in calculating the value of your stock. Y ou must instruct
your broker to sell any amount over $5000.

Leave of absence from a university: You may participate
in general matters which affect universities, such as grant
application procedures, but you cannot participate in any
particular matter affecting the university from which you
are on leave, for example, review of a grant application.

e. Reassignment - A change of job assignment may be an
appropriate form of resolution when a conflicting interest bears
adirect or indirect relationship to particular, identifiable duties
of the employee, and these duties constitute a significant portion
of the employee's position.

f. Divestiture - Divestiture may be necessary when the financial
interest is such that the conflict cannot be resolved by any of the
methods discussed above. Upon divestiture of the conflicting
financial interest, the employee will no longer be prohibited
from participating in the matter which caused the
disgualification.

An employee who would otherwise (because of a conflicting
financial interest) be disqualified from participation may
voluntarily sell or otherwise divest him/herself of the conflicting
financial interest.

If divestiture is directed (rather than voluntary), an employee
may be eligible to defer the tax consequences of the divestiture
by obtaining a certificate of divestiture.

H. Procurement Integrity Act:

Government employees who serve as procurement officials as defined in the
Procurement Integrity Act are subject to certain prohibitions when involved in the
conduct of a procurement. A procurement includes contracting for services or supplies
using any procurement method (record of call, individual contract, etc). In summary:



Government employees participating personally and substantially in the conduct
of a procurement have the following restrictions:

1. Anemployee cannot seek employment with a competing contractor during the

7.

conduct of the procurement unless disqualified from the procurement;

Note: If the contract is for more than $100,000 and the employee is seeking
employment or is contacted by the vendor, the employee must provide a
written report of the contact to their supervisor and DEC. The report must be
kept for 2 years. The employee must either reject the potential employment or
be disqualified from the procurement. Reinstatement of the employee’'s
activities on the procurement following disqualification can occur if the
contractor isno longer a bidder, or if employment discussions have terminated.
Such reinstatement is at the discretion of the Head of the Contracting Authority
(usually the IC contracts operations manager), it must involve consultation with
the DEC, and it must be in writing.

An employee cannot solicit any gift or accept anything over $20 in value from
an employee, representative, or consultant of a competing contractor;

An employee cannot disclose any contractor bid or proposal or source selection
information to any unauthorized person before the award of the contract
(applies to anyone with access to the information);

Except as provided by law, an employee cannot obtain contractor bid or
proposal information or source selection information before award of the
agency procurement contract to which the information relates;

If an employee retired prior to January 1, 1997, for two years after participating
in a procurement the employee cannot:

a. Participate in any matter on behalf of a competing contractor in
negotiations for the award, modifications or extensions of such
procurement, including "behind the scenes' activities, or

b. Participate on behaf of a competing contractor in the performance of
the contract.

If the employee retired after January 1, 1997, the contract was over $10 million,
and employee was the procurement or program officer on the contract, or any
other employee involved in the procurement, the employee cannot receive any
compensation from the contractor for one year from the date of the selection or
award, last date served in the procurement or program position, or date
decisions were made, whichever is later. The employee may accept
compensation from another division of the contractor’s company if that
division does not produce the same or similar products or services as provided
in the contract with the Federal agency.

If the employee retired after January 1, 1997, the contract was under $10



million, and the employee was the procurement or program officer on the
contract, or any other employee involved in the procurement, the former
employee may accept salary or other compensation from the contractor, but
may not represent the contractor back to the government regarding that
particular contract for the lifetime of that contract. In addition, if the former
employee was a manager or supervisor while he/she was a Federal employee,
he/she may not represent any outside entity back to the Government for two
years on any matter that was under hig/her official responsibility during the last
year of his/her Federal employment.

Non-Gover nment contractors and other non-appointed consultants cannot:

1. Disclose any proprietary or source selection information to an unauthorized
person before the award of the contract. This applies to anyone with access to
the information.

2. Obtain contractor bid or proposal information before award of the agency
procurement contract to which the information relates, except as provided by
law.

Definitions and specific guidelines are contained in 41 U.S.C. Code 423(b) Subsection
27 (48 C.F.R. Section 3.104) and the most recent NIH 1&1 Memorandum on
Procurement Integrity Act Implementation. Employees are encouraged to contact their
|C DEC or designee for additional guidance and information.

|. Annual Ethics Training:

OGE regulation (5 C.F.R. Part 2639 Subpart G, dated April 7, 1992; amended in 1997
and published in the Federal Register on March 12, 1997) requires annual ethics
training for certain categories of employees. Employees, including Special
Government Employees, who are required to file public and confidential financial
disclosure reports (SF 278 and OGE 450) and contracting officers must receive the
training. Employees other than those filing financial disclosure reports may be trained
at the discretion of the DECs. Public (SF 278) filers are required to receive 1-hour
annual verbal ethics training with a qualified trainer immediately accessible during and
after the training. Confidential financial disclosure filers and other designated
employees will receive the verbal training every third year equal to the SF 278 filers
training, with "written" training provided in the intervening two years.

The OGC/ED isresponsible for determining the content of annual training programs
and providing training information and guidance to DECs for use in developing
internal training programs.

For Special Government Employees, OGC/ED has determined that the annual training
requirement may be met by distribution of specified written materials. Materials may
include a copy of the Office of Government Ethics Standards of Ethical Conduct for
Employees of the Executive Branch, 5 C.F.R. 2635, dated August 7, 1992 (or
subsequent revisions or updates), the name(s) of the IC ethics official available to



answer questions, or other documents provided by OGC/ED on an annual basis.
J. Management Controls:

The purpose of this chapter isto provide guidelines for avoiding conflicts of interest,
including guidelines for the public and confidential financial disclosure reporting
systems. It interprets, supplements, and is intended to be used in conjunction with
Government-wide statutes and regulations as well as those from the Department of
Health and Human Services.

1. Office Responsible for Reviewing Management Controls Relative to this
Chapter (Issuing Office):

Through this manual issuance, the Office of Human Resource Management
(OHRM) in the Office of the Director, NIH, is accountable for ensuring that
| Cs have implemented appropriate management controls.

2. Frequency of Review:

Periodic review of I1C filesby OHRM staff. In addition, at their discretion and
in their time frame, the Office of Government Ethics may audit any or all of the
|Cswithin NIH.

3. Method of Review:

Other Review: OHRM Ethics Staff will maintain appropriate oversight through
reviews of 1C procedures and files. Problem issues identified by the reviewers
are provided to the IC Director and Deputy Ethics Counselor for corrective
action. When significant repetitive or other issues are identified, these are
brought to the attention of the Director, NIH. Depending on the nature and
extent of the problem, additional training may be required or delegated
authority may be withdrawn.

4. Review Reports are sent to: NIH Deputy Director for Management and the NIH
Ethics Program Manager

K. Records Retention and Disposal:

All records (e-mail and non-e-mail) pertaining to this chapter must be retained and
disposed of under the authority of NIH Manual 1743, "Keeping and Destroying
Records, Appendix 1, NIH Records Control Schedule,” as noted below:

Item 2300-730-7a: |C DECs are responsible for retaining original copies of all
SF-278 forms for a minimum of six years after the filing date, except that
documents needed in an ongoing investigation past the six-year limit will be
retained until no longer needed in the investigation.

Item 2300-730-7b:1C DECs are responsible for retaining original copies of all
OGE-450 forms for aminimum of six years after the filing date, except that



documents needed in an ongoing investigation past the six-year limit will be
retained until no longer needed in the investigation.

Original copies of the financia disclosure reports for DECs are maintained by
OGCI/ED. Files associated with financial disclosure, such as waivers, authorizations,
and recusals, are also maintained for the six-year period.

NIH e-mail messages:

NIH e-mail messages (messages, including attachments, that are created on NIH
computer systems or transmitted over NIH networks) that are evidence of the activities
of the agency or have informational value are considered Federal records. These
records must be maintained in accordance with current NIH Records Management
guidelines. Contact your IC Records Officer for additional information.

The reports should be maintained by the DECs in a secure area. Each DEC should
develop a schedule for periodically purging individual SF 278s, OGE 450s, recusals,
waivers, and other associated documents, that were received more than six years ago.

Note: NIH records management regulations provide for the retention of
financial disclosure reports from advisory committee members by the
Committee Management Office of each IC.

L. Confidentiality of DocumentsRelease of I nfor mation:

Public Financial Disclosure Reports (SF 278) must be maintained in a secure area by
the DEC or his/her designee (i.e., Ethics Coordinator). Requests for copies of SF 278s
by members of the public must be directed to the Freedom of Information Act/ Privacy
Act Division in the Office of the Assistant Secretary for Public Affairs, DHHS,
through the NIH FOIA Officer. Upon notification of arequest, the FOIA Office
forwards a copy of OGE Form 201 to the requestor for the requestor’s signature, and
also requests a copy of the Sf 278 from the Office of General Counsel/Ethics Division
or appropriate DEC. The FOIA Office provides the OGC/ED or DEC with a copy of
the signed OGE Form 201 or other documentation. Though it is within the DEC's
discretion whether to notify the employee when arequest for the employee’'s SF 278
has been filed, it is suggested that the employee be notified.

Confidential Financia Disclosure Reports (OGE 450) must be maintained in a secure
area, in accordance with the System of Records contained in 55 Fed. Reg 6327. The
reports remain with the DECs or their designees (i.e., Ethics Coordinators) and are
disclosed only pursuant to this System of Records.

NIH may withhold information in waivers, authorizations, and disqualification that fall
within the FOIA exemptions. However, under the Privacy Act, any information
derived from the Confidential Financial Disclosure report (OGE 450) may not be
disclosed unlessit falls within a Privacy Act exemption or the confidential filer
consents to the disclosure.



Appendices:

1. Sample Waivers, Recusals, and Authorization

Word

Title Word Perfect
[llustration 1: Sample 208(b)(1) Waiver Regular Government .doc .wpd
Employees
[llustration 2: Sample 208(b)(3) Waiver Special Government .doc .wpd
Employee--Committee Member
[lustration 3: Sample Forms and Statements Sample .doc .wpd
Disgualification Statement: Stock Ownership
[lustration 4. Sample Forms and Statements Sample .doc .wpd
Disgualification Statement: Seeking Employment
[lustration 5: Sample Forms and Statements Sample .doc .wpd
Disqualification Statement: Outside Activity
Ilustration 6: Appearances of Conflict of Interest Sample § .doc .wpd

2635.502 Authorization
2. Executive Branch Personnel Public Financial Disclosure Reporting Systems

Click hereto view in either Word or Word Perfect format

NIH MANUAL 2300-735-1 APPENDIX 2
DATE: 06/19/98
ISSUING OFFICE: OHRM 496-4851

AVOIDING CONFLICTSOF INTEREST
Executive Branch Personnel Public Financial
Disclosure Reporting System (SF 278)

A. COVERAGE:

The following employees are required to complete the Executive Branch Personnel
Public Financial Disclosure Report (SF 278):

1. Members of the Senior Executive Service/Senior Scientific Service;

2. Employees whose positions are classified above GS-15, generally described as
"Senior Level" (SL), or "Scientific and Technical" (ST) employees,

3. Members of the Commissioned Corps whose pay is at the O-7 level or above;



4. Employees whose annual rate of basic pay is fixed under other pay schedules at
arate equal to or greater than 120% of the minimum rate of basic pay for GS-
15 (120% of the pay for a GS-15, Step 1) (Note: Career GS/GM-15 level
employees and commissioned officers at the O-6 level and below are excluded,
as are Title 42/SBRS appointees whose basic rate is GS-15 Step 1, even though
their actual pay may exceed the threshold); and

5. Experts, Consultants, or Advisory Committee Members appointed as Special
Govern-ment Employees, who are reasonably expected to serve more than 60
calendar daysin any calendar year, and whose annualized salary is equal to or
greater than 120% of the minimum rate of basic pay for GS-15 GS-15 (120% of
the pay for a GS-15, Step 1).

B. APPEALS:

Employees who believe that they are not required to file a public financial disclosure
report should contact their DEC, who consults with OGC/ED if necessary. If the
information provided by the employee indicates that the employee should not file a
report, the DEC notifies the employee and the relevant Personnel Specialist. Decisions
of DECs arefinal.

C. FILING DEADLINES AND REPORTING PERIODS:

1. New Entrant Report: An employee as defined above must complete an
SF 278 within 30 days of assuming a position. No report isrequired if the
employee |eft a position covered by the SF 278 reporting system within 30 days
prior to assuming the new position.

The reporting period is the preceding calendar year and the current calendar
year up to the date of filing, except for outside activities. The reporting period
for outside activities is the previous two calendar years through the current
calendar year up to the date of filing.

NOTE: Supervisors are reminded that, if at all possible, job applicants should
be made aware of potential conflicts before an employment agreement is
reached.

2. Annual Report: Annual reports are due no later than May 15.

The reporting period is the preceding calendar year, except for outside activities
which must be reported for the preceding calendar year up through the filing
date. No report isrequired if an employee performed the duties of a covered
position for less than 61 days during the 12-month reporting period (i.e., started
in the covered position on or after November 1 of the preceding calendar year).

3. Termination Report: A termination report must be filed within 30 days after
termination. No report is required if the employee accepts another position
covered by the SF 278 reporting system within 30 days.



The reporting period begins at the end of the period covered by the previous
report and ends at the date of termination of Government employment in the
covered position.

4. Combination Reports: An employee who terminates employment in a covered
position within 60 days of the end of the due date for the annual report may file
a single combined annual/termination report. The reporting period is the
previous calendar year through the filing date.

5. LateFiling Fee: A covered employee who failsto file within 30 days of a
specified deadline may be assessed a late fee of $200. Detailed procedures are
contained in Fee Assessment Procedures for Delinquent SF 278 Filersin the
Department of Health and Human Services. A copy may be obtained from IC
DECs or from the NIH Ethics Program website (located on the NIH Home
Page, Employee Information).

D. EXTENSIONS:

Filers who for good cause cannot meet the filing deadline may request an extension
from their DEC. Requests should be submitted prior to the due date, but may also be
accepted up to 30 days after the due date. DECs may grant an extension for up to 45
calendar days following the original due date. Although oral extensions are permitted
according to the Office of Government Ethics (OGE), OGE a so recommends that all
requests and DEC responses be in writing.

Requests for additional 45 day extensions may be granted in exceptional circumstances
and only by OGE, when recommended by OGC/ED. The filer submits awritten
request to hisher DEC, who then writes a transmittal memo to OGC/ED indicating
his’her endorsement or opposition to the extension request. Both memoranda are
forwarded to the NIH Office of OGC/ED. The statute does not allow any extensions of
more than 90 days, regardless of the circumstances. See aso procedures outlined in the
Fee Assessment document mentioned in the above section.

E. REVIEW/APPROVAL AUTHORITY:

Authority has been delegated to DECs to receive and review Public Financial
Disclosure Reports for covered employees within their respective organizations. This
authority may not be redel egated.

If required to file an SF 278, DECs must submit their own SF 278s directly to the HHS
Designated Agency Ethics Official (HHS Office of the General Counsel, Ethics
Division, at NIH).

F. ANNUAL FILING PROCEDURES:

1. By no later than April 15 (or 30 days prior to the alternate filing date should
May 15 fal on a holiday or weekend), |C DECs distribute forms to all covered
employees. Sample transmittal memoranda to covered employees and a
"Helpful Hints for 278 Filers and Reviewers' checklist are included as



[lustrations 1, 2, 3, and 4 to this Appendix:

2. All covered employees return completed forms by May 15, or the next work
day if the 15th falls on a weekend.

Note: Forms completed by DECs must be submitted directly to the Office of
the General Counsel, Ethics Division, at NIH by May 15. IC Directors who are
not DECs submit their forms to the Deputy Director, NIH.

3. After each completed report is received, the following steps should be taken:

(a) Check to see that the employee has signed and dated the certification in the
middle of page 1; if not, return the report to the employee.

(b) If the certification is complete, log the report into the IC tracking system
and enter the date received in the block labeled "Agency use Only" at the end
of the first line on page 1.

(c) The IC DEC should complete his’/her review within 60 calendar days of the
date entered in the "Agency Use Only" block on page 1. The DEC documents
completion of the review by signing and dating on the line for "Designated
Agency Ethics Official" on page 1.

Reviewers examine each report for completeness and for conflicts of interest
and other related violations of law, regulation or executive order. If the report is
not sufficient to make a meaningful conflicts analysis or is otherwise deficient,
the reviewer telephones or writes to the filer requesting the necessary
information. All additional information is added to the report by the reviewer,
and the date(s) of the contacts with the filer and the initials of the reviewer are
noted in the "Comments of Reviewing Officials’ section of the form. If the filer
cannot be contacted by telephone and does not reply to memoranda or |etters,
and any attempts to learn the needed information by other methods fail, the
reviewer sends a letter to the filer establishing a date by which the filer must
provide the information. If the filer thereafter fails to provide the information,
the reviewer consults with the Office of General Counsel/Ethics Division,
which may result in referral of the matter to the Office of the Inspector General.
If areviewing official concludes that remedial action is required to resolve
conflicts of interest or violations of law, regulations, or executive orders, such
action shall be subject to the provisions of 5 C.F.R. 882634.605(b)(4) through
(6). Any remedial action taken is documented on the report, or in the file.

(d) The disclosure reports should then be hand-carried to the NIH Legal
Advisor in Building 31, Room 2B50, for alegal review. The NIH Legd
Advisor will document completion of the review by signing and dating on the
line for "Other Reviewer."

NOTE: This section wasrescinded on 8/21/98. OGC review isno longer
required.



(e) After the NIH Legal Advisor returns the reports to the IC DEC, a copy of
the signed report is sent to each employee and the original reports should be
filed with prior year reports and retained for six years. Any reportsin the file
that are more than six years old should be destroyed when the new report is
filed.

G. FAILURE TO SUBMIT A REPORT OR SUBMITTING A FALSE REPORT:

An employee who fails, or refuses, to file areport, is subject to alate filing fee penalty
as discussed in Fee Assessment Procedures for Delinquent SF 278 Filersin the
Department of Health and Human Services. A copy may be obtained from IC DECs or
from the NIH Ethics Program website (NIH Home Page, Employee Information). In
addition, an individual may be prosecuted under Federal criminal statutes for supplying
false information.

H. AVAILABILITY OF SF 278:

|C DECs may order supplies of SF 278s through the General Service Administration’s
(GSA) Federa Supply Service. Local reproduction of forms is permitted. Copies are
also available for download from the OGE web site, through the NIH Ethics Program
web site (NIH Home Page, Institutes, OD, OHRM).

|. RECORDSRETENTION AND DISPOSAL:

See also section K of the main section of this chapter. |C DECs are responsible for
retaining original copies of all SF 278 forms for a period of six years after the filing
date, except that documents needed in an ongoing investigation will be retained until
no longer needed in the investigation. Each DEC should develop a schedule for
periodically purging individual SF 278s that were received more than six years ago.

When employees who are required to file the SF 278 transfer to another organization
into another covered position, forward all the SF 278s for that employee to the Deputy
Ethics Counselor at the new employing agency. Also, note in your IC tracking system
for that year the employee’ s name, date the reports were forwarded, and the name of
the receiving agency.

J. ILLUSTRATIONS:

Title Word Word Perfect
[llustration 1: Transmittal Memorandum: Incumbant of .doc .wpd
Career Position
[llustration 2: Transmittal Memorandum: New Entrant .doc .wpd
to Career Position
[llustration 3: Transmittal Memorandum: Termination .doc .wpd

from Career Position



[llustration 4: Helpful Hints for SF 278 File'sand ~ ----- .pdf only
Reviewers

See the NIH Ethics Program web site maintained by the Office of Human Resource
Management (OHRM) for electronic copies of the above memoranda and forms, and
for copies of memoranda for public financial disclosure filers in non-career positions.
Due to the limited use of the non-career memoranda at the NIH, they are not included
in the illustrations to this appendix. The NIH Ethics Home Page is located as follows:

NIH Home Page
Employee Information
NIH Ethics Program

3. Executive Branch Personnel Confidential Disclosure Reporting System (OGE
450):

Click hereto view in either Word or Word Perfect Format

NIH MANUAL 2300-735-1 APPENDIX 3
DATE: 06/19/98
ISSUING OFFICE: OHRM 496-4851

AVOIDING CONFLICTSOF INTEREST
Executive Branch Personnel Confidential Financial
Disclosure Reporting System (OGE 450)

A. COVERAGE:

Deputy Ethics Counselors (DECs) are responsible for designating which employees are
required to file a confidential financial disclosure form, with assistance as necessary
from the personnel office. DECs must apply the criteria below for designating filers, as
published in 5 CFR 82634.904. Individuals or classes of individuals that may fall

under the designating criteria should also be evaluated for exclusion under the
guidelinesin 5 CFR 8§2634.905. Each DEC must maintain a master list of filersin
some format, such as a database. Each DEC determines what information would be
most useful to include in their listing.

1. Thefollowing positions are subject to completion of the Executive Branch
Personnel Confidential Financial Disclosure Report (OGE 450) filing
requirements unless incumbents are subject to filing an Executive Branch
Personnel Public Financial Disclosure Report (SF 278).

a. Deputy Directors, IC
b. Associate Directors, IC

c. Assistant Directors, IC



d. Division Directors, IC

e. Center Directors, NICHD

f. Executive Officers, IC

g. Deputy Executive Officers, IC

h. All other employees designated by the IC DEC who meet one or more
of the following criteria and who have not been excluded from the filing
requirements, including, employees who participate personally and
substantially in decisions or the exercise of significant judgment
regarding:

(1) contracting or procurement,

(2) administration, monitoring of grants, licenses, CRADAS, or
other federally conferred benefits,

(3) regulating or auditing non-Federal entities,

(4) other activities that will have a substantial economic effect
on the interests of a non-Federa entity, or

(5) other activities that have the potential to create area or
apparent conflict of interest (e.g., those with duties to investigate
alleged violations of criminal or civil laws).

2. Covered employees includes Title 42/SBRS appointees whose basic rate is GS-
15 Step 1, even though their actual pay may exceed the threshold for filing an
SF 278, IF there position or responsibilities meet one of the criteria above.

3. Covered employees also include Specia Government Employees (excluding
advisory committee members) who are not subject to filing an Executive
Branch Personnel Public Financia Disclosure Report (SF 278). See Appendix
4 for Advisory Committee Members.

B. APPEALS:

A filer may appeal to the Deputy Ethics Counselor (DEC) designated for their
component if they believe that their position has been improperly determined to be one
which requires the submission of a confidential financial disclosure report. If the
appellant filer has not already filed the OGE 450, the form is due 30 days from the date
of the DEC’s decision, asif the appellant is a new entrant beginning on that date.
Decisions of DECs are final.

C. FORMS, FILING DEADLINES AND REPORTING PERIODS:

Forms used include the OGE 450, Confidential Financia Disclosure Report, and the
OGE-450, Certificate of No New Interests. The Office of Government Ethics



authorized the use of a standard Certificate of No New Interests (OGE 450-A) in the
executive branch as an alternative confidential financia disclosure form. NIH
implemented the three year cycle beginning in 1998,. The OGE 450-A form can be
used for two consecutive years, with afull OGE 450 required in the third year. Full
OGE 450s are required from all filersin each year divisible by 3, i.e., 1998, 2001,
2004, etc. In addition, the alternative form can be used only if there is nothing new to
report, including no new sources of income or assets over the $200 reporting threshold,
or no new outside activities, either compensated or uncompensated. Filers with new
information to report must file the OGE 450, even during the alternative years. Use of
the OGE 450-A is voluntary, i.e., an employee who qualifiesto file an OGE 450-A
may choose to file afull OGE 450.

The timing and types of reports filed are as follows:

1. New Entrant Report: An employee in a covered position as defined above
must complete an OGE 450 within 30 days of assuming the position. No report
isrequired if the employee left a position covered by this or a different filing
system (i.e., SF 278) within 30 days prior to assuming the new position or
responsibilities. The full OGE 450 must be filed.

The reporting period is the preceding twelve (12) months from the date of
filing.

NOTE: Supervisors are reminded that, if at all possible, job applicants should
be made aware of potential conflicts before an employment agreement is
reached.

2. Annual Report: Annual reports are due no later than October 31. The
reporting period is the preceding twelve (12) months ending September 30 (or
any portion not covered by a New Entrant report). No report is required if an
employee performed the duties of a covered position for less than 61 days
during the 12-month reporting period (i.e., entered the covered position after
August 1 in thefiling year). Employees will be informed whether the full OGE
450 is required or the OGE 450-A may be used.

3. Termination Report: None required for OGE 450 filers.
D. EXTENSIONS:

Filers may request extensions from the DEC designated for their component and the
DEC may grant an initial extension of 45 calendar days for good cause. In exceptional
circumstances, the Office of General Counsel, Ethics Division, may grant an additional
extension of 45 calendar days.

E. REVIEW/APPROVAL AUTHORITY:

Authority has been delegated to IC DECs to review and consider Confidential
Financial Disclosure Reports for covered employees within their respective
organizations. This authority may be re-delegated to officials who are at a high enough



level to be consistent with good management of this authority.

Reviewers examine each report for completeness and for conflicts of interest and other
related violations of law, regulation or executive order. If the report is not sufficient to
make a meaningful conflicts analysis or is otherwise deficient, the reviewer telephones
or writes to the filer requesting the necessary information. All additional information is
added to the report by the reviewer, and the dates of the contacts with the filer and
initials of the reviewer are noted. If the filer does not reply to telephone calls or to
memoranda or letters that clearly express the need for further information, the
employee is subject to disciplinary action. If areviewing official concludes that
remedial action is required to resolve conflicts of interest or violations of law,
regulations, or executive orders, such action shall be subject to the provisions of 5 CFR
882634.605(b)(4)-(6). Any remedial action taken is documented in the file.

Because the OGE 450-A, Certificate of No New Interests (see below) has no
substantive financial information, the DEC or reviewing official performs only a
procedural review of that form, to ensure the form is properly completed by the
employee and tracked by the DEC/reviewing official. The DEC/reviewing official
may, at their discretion, initial in the Comments section of the OGE 450-A to indicate
that such a procedural review was done.

NOTE: The OGE 450 includes two signature blocks for review/approval. Persons
delegated the authority listed above must sign as the second-level reviewing official
("Agency’s Final Reviewing Officia"). The first-level (or intermediate) reviewing
official may be the employee’ s supervisor or another designated official.

F. ANNUAL FILING PROCEDURES:
The following paragraphs outline the general distribution and review procedure.

1. DECsforward alist of IC Reviewing Officials to the Office of Human
Resource Management by September 5.

For purposes of thislist, IC Reviewing Officials are defined as those with the
delegated authority to approve or disapprove the financial disclosure
Statements.

[lustration 1 of this Appendix includes a recommended format to be used in
reporting |C Reviewing Officials. Alternative forms must, at a minimum,
include the information listed on the sample forms. Reports may be hand
carried directly to the Division of IC Consulting, OHRM, in Building 31, Room
1C30.

2. By September 15, DECs notify Reviewing Officials to distribute the OGE 450
(and OGE 450-A during alternative years) to all covered employees.

The notification package should include a supply of OGE 450s, alist of
covered positions, a current review guide (if available), sample transmittal
memoranda to covered employees which explains how to complete the form



and when and where to return it , and a copy of the OGE 450 Completion
Checklist. See the following illustrations to this Appendix.

[llustration 2 is a sample notification letter to Reviewing Officias.
[lustration 3 is a sample transmittal memorandum to New Entrant Employees.

[llustration 4 is a sample transmittal memorandum to Incumbents for use during
the years that all employees must file the full OGE 450.

[lustration 5 is a sample transmittal memorandum to Incumbents for use during
the years when the aternative form (OGE 450-A) may be used.

[lustration 6 is the OGE 450 Completion Checklist

3. By September 30, Reviewing Officials distribute formsto all covered
employees.

4. All covered employees return completed forms by October 31.

5. Reviewing officials review and sign the forms by December 30, unless a
particular statement reveals a conflict of interest necessitating further action.
Such further action may include divestiture, disqualification, waiver, or
authorization. Should real or potentia conflicts occur, Reviewing Officials
should consult with their DEC for resolution.

G. FAILURE TO SUBMIT A REPORT:

Although there is no late filing fee for confidential filers, an employee who fails, or
refuses, to file areport, or who knowingly falsifies information in areport, is subject to
disciplinary action. In addition, an individual may be prosecuted under Federal
criminal statutes for supplying false information. The DECs identify those employees
who have failed to file areport and initiate appropriate action to get the report filed or
to pursue administrative action. If that fails, the DEC contacts the appropriate level in
the supervisory chain and requests that disciplinary action beinitiated. The DEC is
responsible for following-up to determine what disciplinary action has been taken, and
to ensure submission of areport.

H. REPORTS:

DECs must maintain statistics on the progress of the annual filing process. Submission
of areport is not required until requested, but information on number of covered
positions, number of reports filed, and instances of corrective action must be
immediately available when requested by OHRM.

. AVAILABILITY OF OGE 450 AND RELATED DOCUMENTS:

|C DECs may order supplies of the OGE 450 through the General Service
Administration’s (GSA) Federal Supply Service or download it from the OGE web
site. Local reproduction of formsis permitted. The OGE 450-A is available viathe



OGE web site, with local reproduction permitted. In addition, a computerized format
for entering the information and printing a completed form is available from the Office
of Government Ethics. DECs may also order copies of the most current edition of the
Office of Government Ethics OGE 450 Review Guide through GSA or download a
copy from the OGE web site (link from NIH Ethics Program web site located on the
NIH Home Page, Employee Information).

J. RECORDSRETENTION AND DISPOSAL:

See also Section K of the main section of this manual chapter. IC DECs are responsible
for retaining original copies of all OGE 450s for a period of six years after the filing
date, except that documents needed in an ongoing investigation after the six years will
be retained until no longer needed in the investigation. Each DEC should develop a
schedule for periodicaly purging individual OGE 450s that were received more than
SiX years ago.

When covered employees transfer to another organization into another covered
position, forward all the OGE 450s for that employee to the Deputy Ethics Counselor
at the new employing agency. Also, note the following in your I1C tracking system for
that year: the employee’ s name, date the reports were forwarded, and the name of the
receiving agency.

K. ILLUSTRATIONS:

Title Word Word Perfect

[lustration 1. Recommended Report Format: Designated .doc .wpd
Reviewing Officials

[lustration 2: Sample Notification Memorandum to .doc .wpd
Reviewing Officials

[lustration 3: Sample Transmittal Memorandum to New .doc .wpd
Entrant Employees

[lustration 4: Sample Transmittal Memorandum to .doc .wpd

Incumbent Employees (For use when all filers must file the
full OGE-450, i.e., 1998, 2001, 2004, etc.)

[llustration 5: Sample Transmittal Memorandum to .doc .wpd
Incumbent Employees (For use when filers may use the

OGE-450-A; i.e,, NOT yearsin Illustration 4)

[llustration 6: OGE 450 Completion Checklist .pdf

See the NIH Ethics Program web site maintained by the Office of Human Resource
Management for electronic copies of the above memoranda and form. The web siteis
located at:

NIH Home Page



Employee Information
NIH Ethics Program

4. Confidential Financial Disclosure Reporting System (OGE 450) for NIH
Special Government Employee (SGE) Advisory Committe Members

Click hereto view in either Word or Word Perfect Format

NIH MANUAL 2300-735-1 APPENDIX 4
DATE: 06/19/98
ISSUING OFFICE: OHRM 496-4851

AVOIDING CONFLICTSOF INTEREST
Confidential Financial Disclosure Reporting System (OGE 450) for
NIH Special Government Employee (SGE) Advisory Committee Members

NOTE: Specific procedures and guidelines regarding financia disclosure reporting
regquirements for NIH Special Government Employees (SGE) Advisory Committee
Members are included in the NIH Manual Chapter 1810-1, "Procedures for Avoiding
Conflicts of Interest for NIH SGE Advisory Committee Members' and in the NIH
Committee Management Handbook.

A. COVERAGE:

All Special Government Employees who are members of NIH Councils/Boards,
Program Advisory Committees, Boards of Scientific Counselors.

B. FILING DEADLINES AND REPORTING PERIODS:

1. New Entrant Report: Individuals must complete an OGE 450 prior to
appointment as an SGE Advisory Committee Member as defined above.

The reporting period is the preceding 12 months from the date of filing.

2. Updated Report: SGE Advisory Committee Members must update their most
recent OGE 450 prior to each meeting, using the appropriate format provided to
them through the Committee Management Office.

The update must reflect any changes that have occurred up to 30 calendar days
prior to the date of the meeting.

C. REVIEW/APPROVAL AUTHORITY:

Authority has been delegated to Deputy Ethics Counselors (DEC) to review and
consider Confidential Financial Disclosure Reports for Special Government Employee
Advisory Committee members.

This authority may not be re-delegated.



D. WAIVERS:

Criminal conflict of interest statutes preclude an SGE Advisory Committee Member
from participating as a Government employee in any particular matter in which, to
his/her knowledge, he/she, his/her spouse, minor child, partner, or organization which
he/she serves as an officer, director, trustee, general partner, or employee has a
financial interest, or organization with which he/she is seeking employment.

A waiver is amechanism to resolve an actua conflict of interest. For an SGE Advisory
Committee Member, a walver may be granted by the DEC based on the need for the
member’s services. Specifically, awaiver under 18 U.S.C. Section 208(b)(3) can be
granted when the need for the member’ s services outweighs the potential for a conflict
of interest created by the financial interest involved.

A sample waiver isincluded in Appendix 1, [llustration 2, of this manual chapter.
E. AVAILABILITY OF OGE 450 AND RELATED DOCUMENTS:

|C DECs may order supplies of OGE 450s through the General Service
Administration’s (GSA) Federal Supply Service, or download the form from the Office
of Government Ethics (OGE) web site. In addition, OGE has a computerized OGE 450
available which allows the individual to input the data using his’her computer and then
print aform containing all the data. Contact the NIH Ethics Coordinator or OGE’s web
site (linked from NIH Ethics Program web site). Local reproduction of formis
permitted.

F. RECORDS RETENTION AND DISPOSAL:

See also Section K of the main section of this manual chapter. IC Committee
Management Offices are responsible for retaining all original OGE 450 and update
forms for a period of six years after the filing date, except that documents needed in an
on-going investigation past the six-year limit will be retained until no longer needed in
the investigation.

The OGE 450s and update forms are confidential and shall not be released to the
public except pursuant to a specific court order requiring release or as otherwise
provided under the Privacy Act.
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