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ISSUING OFFICE: OFFICE OF FEDERAL ADVISORY COMMITTEE POLICY (OFACP)  496-2123


PROCEDURES FOR AVOIDING CONFLICT OF INTEREST FOR NIH


SPECIAL GOVERNMENT EMPLOYEE (SGE) ADVISORY COMMITTEE MEMBERS


Sample Conflict of Interest Waiver Format for SGE Advisory Committee Members

DATE:




TO:


[Name of Appointing Official or Delegatee]

[Title]

FROM:

[Name of Recommending Official]

[Title]

SUBJECT:

Conflict of Interest Waiver for [Name of Individual]

I am writing to request a waiver for [name of individual], a member of the [name of advisory committee], from the conflict of interest prohibitions of 18 U.S.C. §208(a).  Waivers under Section 208(b)(3) may be granted by the appointing official where "the need for the individual's services outweighs the potential for a conflict of interest created by the financial interest involved" and where the individual has made a disclosure of the financial interests at issue.  The Office of the General Counsel has determined that you are the appointing official for purposes of Section 208 in accordance with Executive Order 12731 Section 401.  Therefore, you have the authority to grant [name of individual] a waiver under Section 208(b)(3).

Section 208(a) prohibits Federal Executive Branch employees, including Special Government Employees, from participating personally and substantially in matters in which any of the following individuals or organizations has a financial interest:  (1) the employee; (2) the employee's spouse; (3) the employee's minor child; (4) an organization in which the employee serves as an officer, director, trustee, partner, or employee; or (5) a person or organization with which the employee is negotiating for prospective employment or has an arrangement for prospective employment.  Since [name of individual] is a Special Government Employee, this individual is under a statutory obligation to refrain from participating in any deliberations that involve a particular matter having a direct and predictable effect on a financial interest attributable to this individual.

The member's financial interest subject to waiver are:

Organization      Kind of Organization      Nature of Interest
The functions of the Committee, as stated in its charter, are to [add description of committee functions and any specific functions that are pertinent].  As a member of the [name of advisory committee], [name of individual] potentially could become involved in matters that affect reported financial interests.  Under Section 208, [name of individual] is prohibited from participating in such matters.  However, as noted above, you have the authority under 18 U.S.C. § 208(b)(3) to grant a waiver permitting [name of individual] to participate in such matters as you deem appropriate.

For the following reasons, I believe that it would be appropriate for you to grant a waiver to [name of individual] that would allow this individual to participate in the matters identified below.

First, __________. [Describe the nature of the financial interest.  For example, the amount of the financial interest may be included.  The relationship between the financial interest and the actions that the individual may take as a committee member should also be explained, e.g., whether the financial interest if likely directly to be affected or if the relationship is more attenuated.  Along this line, describe what the individual will be doing on the committee in detail and how this work will not specifically and uniquely affect the employee’s financial interests.  If the employee’s financial interests would be specifically affected, explain the need for a specific waiver and why another individual cannot be found to perform this service.]
Second, the Federal Advisory Committee Act requires that committee memberships be fairly balanced in terms of the points of view represented and the functions to be performed by the advisory committee.  [Describe the individual's expertise and why the individual's services are essential.]  We believe that this individual's participation in the deliberations of the advisory committee will help provide a foundation for developing advice and recommendations that are fair and comprehensive.

Accordingly, I recommend that you grant [name of individual] a waiver that would allow this individual to participate in general matters that may directly affect [name of individual's] financial interest, but not matters specifically and uniquely affecting [name of individual's] financial interests.  I believe that such a waiver is appropriate because in this case, the need for 

the services of [name of individual] outweighs the potential for a conflict of interest created by the financial interest involved.

DECISION:

__________

Waiver granted based on my determination, made in accordance with Section 208(b)(3), that the need for the individual's services outweighs the potential for a conflict of interest created by the financial interest attributable to the individual.

__________

Waiver denied.

__________________________________________________

           

 [Name of Appointing Official or Delegatee]

_______________

Date


