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1. Expl anation of Material Transmtted: This chapter is
bei ng i ssued to establish procedures and responsibilities
for the review and approval of |icensing agreenents for

software and other information products acquired by the
Nl H  This Chapter conbi nes Manual Chapters 1192 and
6027.

2. Filing Instructions:
Remove: Manual Chapter 6027, 02/18/94 and 1192, 04/ 25/97

I nsert: N H Manual 6027, dated 05/22/ 2000

PLEASE NOTE: For informtion on:

. content of this chapter, contact the Division of
Acqui sition Policy and Evaluation, OCM OA, on 301-496-
6014.

. NI H Manual System contact the Division of Managenent

Support, OVA, OA, on 301-496-2832.

. on-line information, enter this URL
http://ww3. od. ni h. gov/ oma/ manual chapt er s/
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A PURPGOSE

Thi s issuance establishes procedures and responsibilities
for the review and approval of |icensing agreenents for
software and other information products acquired by the
NI H t hrough the acquisition process as well as by neans
of interagency agreenents.

B. BACKGROUND

Most |icensing agreenents for software and ot her

i nformation products contain witten provisions that
vendors expect their comrercial custonmers to sign wthout
change. Cenerally, the Government may accept standard
commercial licensing agreenents unless they include

provi sions that are in violation of the Federal

Acqui sition Regul ati on (FAR) and ot her Federal law. The
Governnment should review the |icensing agreenent and
negotiate its own provisions whenever applicable to
insure that a licensing agreenent is in conpliance with
Federal laws. This issuance prescribes a common approach
for the review and approval of |icensing agreenments for
sof tware and ot her information products.

C. POLI CY

This issuance sets forth the review responsibilities of
the Project Oficer (PO and the Contracting O ficer (CO
when approving |icensing agreenents.

The responsibility for the approval of a witten

| i censing agreenment for software, or any other

i nformation product, rests with the cognizant CO. The
responsibility for certifying to the CO that the program
staff will ensure conpliance with the technical

provi sions of a witten |icensing agreenent rests with

t he PO or other designated programofficial (preferably
the End User).
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The responsibilities for review and approval equally
apply to licensed software and other |icensed information
products that involve any of the follow ng:

1. Li censes that include provisions subject to U.S.
copyright | aw.

2. Li censes that require the delivery of products in
el ectronic formt.

3. Li censes whereby products are acquired at no cost to
t he Governnent.

4. Li censes whereby products are acquired by nmeans of
i nt eragency agreenents.

5. Li censes whereby products are acquired by contract
or sinplified acquisition.

6. Li censes whereby products are acquired by Governnent
pur chase card.

D. REFERENCES (Note: This is not an exhaustive list.)
1. FAR 2.101, Definitions
2. FAR 12. 212 Conputer Software
3. FAR 27.4 Rights in Data and Copyrights

4. Oct ober 6, 1994, nmenorandum entitled “Review of
Grants and Contracts by the Ofice of the General
Counsel” fromthe HHS Deputy Assistant Secretary for
Heal t h Managenent Operations to the PHS Agency
Executive Oficers (which, transmtted Secretary
Shal al a’ s August 31, 1994, nenorandumto the Heads
of the Operating Divisions).
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5. NI H Manual |ssuance 1165, Agency Agreenents.

6. Executive Order 13103, COVMPUTER SOFTWARE PI RACY.
(This can be found at:
http://cio.gov/docs/softwarepiracy. htm.

7. | npl enmenting the Executive Order On Conputer
Software Piracy, SAMPLE SOFTWARE MANAGEMENT POLI CY.
(http://cio.gov/docunents/inplement_eo_13103_tool kit.htm .)

E. DEFI NI TI ONS

1. Contract - FAR Subpart 2.1 defines a contract in
part, as "a nutually binding | egal relationship
obligating the seller to furnish the supplies or
services (including construction) and the buyer to
pay for them It includes all types of comm tnents
t hat obligate the Government to an expenditure of
appropriated funds and that, except as otherw se
aut horized, are in witing."

2. Contracting O ficer - FAR Subpart 2.1 defines a CO
as "a person with the authority to enter into,
adm ni ster, and/or term nate contracts and nake
rel ated determ nati ons and findings."

3. License - Defines the rights of the parties involved
with the acquisition to the |licensed product
pursuant to the Rights in Data and Copyri ghts Cl ause
under FAR 27.4. As a general rule, the Data Ri ghts
Cl ause at 52.227-14, Rights in Data -- General,
including Alternates I, I, IIl, 1V, and V where
determ ned to be appropriate as discussed in 27.404,
is to be used for that purpose.

4. Li censed Information Product - For purposes of this
i ssuance, a licensed information product represents
any item of intellectual property, which the
seller/provider (licensor) is permtting the
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Governnment (licensee) to use under the provisions of
a license. Exanples are |licensed software,

el ectronic journals and subscriptions, conpilations,
and data files.

5. Mass Market License - This type of |icensing
agreenent involves no negotiations between the
i censee and |icensor, nor does it involve any
written, signed agreenent. A mass market |icense
can be of two types: shrink wap and click on. By
openi ng the seal on a shrink-w apped package or
clicking one’s acceptance on-line in order to gain
access to a licensed product, the user agrees to
abi de by the provisions of a |icense.

6. OGC s Review of Acquisition Docunents - Departnent
policy provides for COs to use their judgenent in
determ ning “where novel, unique or conplex
requi renents in the proposed grant or contract raise
i ssues involving potential |egal problens” that
shoul d receive OGC revi ew.

7. Project Oficer - APOis a programstaff
representative responsible for interfacing and
coordinating with contracting officials and End
Users on projects for which acquisition support is
contenpl ated. The PO nmust ensure that program
requi renments are clearly defined and that the
acquisition is designed to neet them The
i ndi vi dual nust establish quality standards and
delivery requirenments and make sure that these are
met, evaluating the contractor's technical
performance.

In instances where |icensed software or other
l'icensed information products are obtained by neans
of an acquisition, the PO or other designated
program official (usually the End User) shal



NIH MANUAL 6027 Page 5
DATE: 05/22/00
REPLACES: NI H MANUAL 6027 (Revision 02-18-94)
NI H MANUAL 1192 (Revision 04-25-97)
| SSUI NG OFFI CE: DAPE, OCM (301-496-6014)

REVI EW AND APPROVAL OF LI CENSI NG AGREEMENTS FOR SOFTWARE
AND OTHER | NFORMATI ON PRODUCTS

certify to the CO that programstaff will ensure
conpliance with the technical provisions of the
| i censing agreenment (see Appendix 1).

F. LEGAL USE OF COPYRI GHTED OR PROPRI ETARY PRODUCTS

Most i nformation products (including software) used at
the NIH are acquired under licenses. The NI H does not
own these products or their related docunentati on and,
unl ess authori zed by the devel oper (distributer), does
not have the right to reproduce them The NIH is
responsi bl e for upholding all provisions, including
copyright provisions, in any |licensing agreenent that
prohibit or restrict the use and duplication of any
copyrighted or proprietary product and documentati on.
According to U S. copyright law, illegal reproduction of
a copyrighted product can be subject to civil damges and
crimnal penalties.

The NI H enpl oyees, contractors and subcontractors
perform ng work for the NIH shall abide by the
restrictions on use, reproduction, transfer, distribution
and di scl osure of the product in the |icense or other
agreenment under which the copyrighted or proprietary
product was acquired. This policy applies to the use and
eventual disposition of all types of |icensed products,

i ncludi ng those involving mass market |icenses.

The NI H enpl oyees who make, acquire or use unauthorized
copi es of proprietary products shall be disciplined as
appropriate under the circumstances. Such discipline my
include ternmi nation. The NI H does not condone the

il legal duplication of proprietary products.

G PROCEDURES AND RESPONSI BI LI TI ES

1. Project Officer's Responsibilities - Review the
i censing agreenent for purposes of
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scientific/technical ternms and conditions, rights in
data, royalty and conmputer software issues,

copyright issues, delivery requirenments, and other

i ssues that may affect the Governnent's use of the
i censed product. Should the PO be other than the
End User, he/she shall obtain expert advice fromthe
cogni zant End User (s).

The POwill transmt his/her conmments to the CO and,
if needed, will assist the CO in subsequent

di scussions of issues raised with the licensor,
prior to license approval. The PO or other

desi gnated program official (preferably the End
User) is responsible for ensuring conpliance with
the technical provisions of a |icensing agreenent.
Prior to award, the CO shall obtain a certification
fromthe PO (or End User) that he/she will ensure
conpliance with the technical provisions of the

i censing agreenment during the period in which the
i censed product is utilized by the Governnment (see
Appendi x 1).

As appropriate, the NIH managenent and program
officials who are responsi ble for ensuring
conpliance with the technical provisions of a

| i censing agreenment shoul d:

a. I nform all enployees using a copyrighted or
proprietary software or other |icensed
i nformation product that reproduction of the
product wi thout proper authorization is an
infringement, and that willful copying is
unl awf ul and may be subject to both civil and
crimnal sanctions.

b. Direct questions relating to the legality of
duplication or use of copyrighted or proprietary
software or other |icensed information products
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to the OGC.

cC. Report unauthorized reproduction or use of
copyrighted or proprietary software or other
i censed information products to the Institute/
Center(I1C) Information Systens Security
Oficer(1SSO. A list of the ICI1SSGCs is
avai lable in the Yell ow Pages of the NIH
Tel ephone Directory and can al so be accessed via
the NIH Center for Information Technology (CIT)
web site under the title of Security:
http://irmcit.nih.gov/security/scroster. htm

The NI H should not accept any provisions that (1)
contravenes a right granted the |licensee under U. S.
copyright law, (2) violates the mandatory FAR

provi sions or other Federal |aw, (3) departs from
reasonabl e consuner expectati ons and was not

di scl osed by the licensor prior to agreenent, or (4)
vi ol ates fundanental public policy.

2. Contracting Officer's Responsibilities - Reviewthe
i censing agreenment for contractual and business
issues. It is common for licensing agreenments to

include terms, which nmay be acceptable in contracts
bet ween private parties, but which are not

perm ssible in Government contracting since they

vi ol ate mandat ory provi sions of the FAR and ot her
Federal law. The follow ng are exanpl es of

i censing provisions that are unacceptabl e.

a. Provisions that Violate the Antideficiency Act -
Any provision, which may result in the
i ncurrence of an uncertain obligation in excess
of NI H appropriation amounts nay viol ate the
Anti deficiency Act. Exanples of such
i nperm ssi bl e provisions include:

(1) Any requirenent that violates the
Governnment’ s sovereign i nmunity. For
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exanpl e: Any requirenent that the
Governnment pay taxes not included in the
i cense price.

(2) Any requirenent that automatically renews a
i cense for which the Governnent has to

pay.

(3) Any requirenment whereby the Governnment
agrees to indemify or hold the licensor or
a third party harnl ess.

(4) Any requirenment whereby the Governnment
agrees to represent the licensor, or pay
attorneys fees and expenses, in litigation.

b. Entire Agreenent Provisions - Any provision
essentially stating that the |icense agreenent
constitutes the entire agreenment between the
i censee and |licensor, that the |license
agreenent is a final expression of the agreenent
bet ween the parties, or that the license
agreement supersedes all prior agreenents
bet ween the parties (including all oral and
written proposals) is unacceptable. The terns
and conditions and FAR cl auses of the
acqui sition govern and cannot be superseded by a
| i censi ng agreenent.

C. Provisions Permtting Licensor’s Term nation of
Agreenent - Any provision that allows the
licensor to unilaterally term nate the agreenent
wi t hout regard to the Contract Disputes Act
procedures, including any provision limting the
Governnment’s rights under a termnation, is
unacceptable since it conflicts with the FAR
di sputes and term nation clauses of the
acqui sition. Exanples of such inperm ssible
provi si ons incl ude:
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(1) Any provision allowing the licensor to
term nate the agreenent inmmedi ately should
the Governnent fail to pay the |license fees
or other ampunts when due.

(2) Any provision stating that term nation for
any reason woul d not affect the amount due
or paid to the licensor.

(3) Any provision |limting the Government’s
remedy should the Governnent be
di ssatisfied with the licensed product.

d. State Law Provisions - Any provision stating
that the |license agreenent will be interpreted
in accordance with the |aws of a particul ar
State should be anmended by adding: "to the
extent that they do not conflict with Federal
[ aw. "

e. Provi sions Affecting Sovereign Inmmunity - Any
provi sion that permts the licensor the right to
seek injunctive relief against the Governnent’s
breach of an agreenent is unacceptable since it
could result in the Governnment waiving its
sovereign inmmunity. Such provisions should be
del eted or made subject to the disputes cl ause
of the acquisition.

f. Provisions Limting the Governnent’s Rights
Under U.S. Copyright Law - Any provision that
limts the Governnent’s rights provided under
U.S. copyright law (e.g., fair use,
reproduction, and archiving) should be rejected.

g. O her Provisions in the License that Conflict
with the FAR - Any other provision that
conflicts with the FAR should be rejected.
Exanpl es of unacceptabl e provisions are:

(1) Any provision that unduly Iimts the
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Governnment's rights in data

(2) Any provision limting the Governnent’s
warranties thereby conflicting with the FAR
warranty clause of the acquisition.

(3) Any provision maki ng delivery contingent
upon sone future date or event thereby
conflicting with the delivery requirenents
of the acquisition.

h. The CO shall ensure that:

(1) Acquisitions contain provisions to protect
the NIH fromcivil and crimnal liabilities
shoul d contractor or subcontractor
enpl oyees reproduce copyrighted or
proprietary information products w thout
proper authorization in the perfornmance of
t he acquisition.

(2) Contractors, in the performance of their
official contractual duties, recognize that
t hey are responsible for ensuring that
t heir enpl oyees or subcontractors do not
make unaut hori zed use of copyrighted
i nformati on products under their
acqui sition.

(3) The rights specified in FAR 52.227-19 in
accordance with FAR 27.405(b)(2) are
normal | y obtai ned when acquiring conputer
sof t war e.

Based on the PO s coments and the CO s review, the
CO determnes if the licensing agreenment raises

i ssues involving potential |egal problens (per Item
E. 6. above) and should, therefore, be reviewed by

t he Busi ness and Adm ni strative Law Division Ofice
of the General Counsel (BAL/OGC) prior to its
approval. If a determnation is made that BAL/ OGC s
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review is required, the CO shall transmt the
PO s/CO s coments to the BAL/ OGC, requesting that a
| egal review be perforned.

The CO shall sign and date the witten |icensing
agreement .

3. End User Responsibilities - The N H enpl oyees,
contractors and subcontractors perform ng work for
NI H need not follow the review and approval
procedures described in this section of this
i ssuance when acquiring |icensed products subject to
mass market |icenses. However:

a. Review the ternms and conditions of mass market
| icenses beforehand to determne if they contain
any provisions detrimental to the programmtic
requirenents.

b. Be responsible for strict adherence of al
i censi ng agreenents between manufacturers and
NI H, and of all relevant software copyrights,
for products that they use.

C. Take i medi ate steps to correct any inadvertent
breach of these software agreenents by
destroyi ng unaut hori zed copi es and/ or purchasing
necessary |icenses.

d. Report unauthorized reproduction or use of
copyrighted or proprietary conputer software to
their supervisor and the IC |SSO. (See
information under Item G 1. c. above.)

e. Create a backup copy of the copyrighted or
proprietary software or other |icensed
i nformation product, when authorized by
copyright law or by the |icensing agreenent.

f. Prohi bit the unauthorized duplication, transfer,
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di stribution and use of copyrighted or
proprietary software or other |icensed
i nformati on products.

H. Records Retention and Di sposa

Al'l records (e-mail and non-e-mmil) pertaining to this
Chapter nust be retained and di sposed of under the
authority of the NIH Manual Chapter 1743, Keeping and
Destroyi ng Records, Appendix 1, NIH Records Control
Schedul e, Itens 2600-A, Procurement, 2600-B, Public
Bui | di ngs and Space; and 6000, Research Records.

Nl H E-Mai | Messages: The NIH e-mail nmessages (nmessages,

i ncluding attachnents that are created on the NIH
conputer systens or transmtted over the N H networks)
that are evidence of the activities of the agency or have
i nformational value are considered Federal records.

These records nust be maintained in accordance wth
current NIH Records Managenent guidelines. Contact your

| C Records Officer for additional information. All e-
mai | messages are considered Governnent property, and if
requested for a legitinmte Governnent purpose, nust be
provided to the requester. Enployees' supervisors, the
Nl H staff conducting official reviews or investigations,
and the O fice of Inspector General may request access to
or copies of the e-mail nessages. E-mail nessages nust

al so be provided to Congressional Oversight Commttees if
requested and are subject to the Freedom of Information
Act requests. Since nost e-mail systens have back-up
files that are retained for significant periods of tine,
e-mai | nmessages and attachnents are |likely to be
retrievable froma back-up file after they have been

del eted from an individual's computer. The back-up files
are subject to the sane requests as the original

messages.

MANAGEMENT CONTROLS

The purpose of this Manual |ssuance is to provide
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gui dance to ensure that software and other information
products are acquired and used according to statute and

policy.

1. O fice Responsible for Review ng Managenent Controls
Rel ative to this Chapter: The Division of
Acqui sition Policy and Eval uation, O fice of
Contracts Managenent, and the CIT.

2. Frequency of review. On-going review.
3. Met hod of review

The Division of Acquisition Policy and Eval uati on,

O fice of Contracts Managenent, will maintain
appropriate oversight through reviews of the IC
preaward contract files conducted by the NIH Board
of Contract Awards. The N H Board of Contract

Awar ds revi ews a percentage of contract actions from
each I1C. Software and information technol ogy issues
identified by the NIH Board of Contract Awards are
provided to the I1C for corrective action. Wen
repetitive issues are identified, these are brought
to the attention of the Acquisition Managenent

Commi ttee, which is responsible for addressing and
resol vi ng conmon acqui sition issues. In addition,
the Principal Oficial Responsible for Acquisition
(PORA) is routinely apprised of any difficulties in
the I C inplenentation of policy. Depending on the
nature and extent of the problem the PORA may
recommend additional review, policy guidance and/or
training of the contract staff.

4. Revi ew Reports are sent to: PORA
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CERTIFICATION

Date:

To: Contracting Officer

From: Project Officer (or End User)

Subject: Responsibility for Compliance with the Technical Provisions of an

Information Product License

As the designated O Project Officer O end user, | will serve as the Government’s
designated program official responsible for ensuring compliance with the technical
provisions of the licensing agreement and acquisition listed below and attached hereto.

License Title:
Licensed Product:

Licensor Name:
Licensor Address:

Acquisition Number:
In addition to ensuring the Government’s compliance with the technical provisions of the

licensing agreement and acquisition, | understand that my responsibilities include:

C Prohibit the unauthorized duplication, transfer, distribution and use of the
copyrighted or proprietary licensed information product.
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C

Inform all employees using the copyrighted or proprietary licensed
information product that unauthorized reproduction or use of the product,
without proper authorization, is an infringement and that willful copying is
unlawful and may be subject to both civil and criminal sanctions.

Direct questions relating to the legality of duplication or use of the
copyrighted or proprietary licensed information product to the NIH Legal
Advisor for Intellectual Property, Office of the General Counsel, 402-
2840.

Report unauthorized reproduction or use of the copyrighted or proprietary
licensed information product to the Institute/Center (I/C) Information
Systems Security Officer (ISSO).

Create a backup copy of the copyrighted or proprietary licensed
information product, when authorized by copyright law or by the licensing
agreement.

| further understand that my responsibilities shall be in effect during the period in which
the copyrighted or proprietary licensed information product is utilized by the
Government, unless they are rescinded or transferred to another program official as
evidenced by the submission of a certification to the Contracting Officer.

Signature of the O Project Officer O End User

Title

Attachments (End User)



